1 O.A. Nos. 144 and 145 of 2020

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 144 of 2020 (S.B.)
Pitamber S/o Wasudeo Armorikare,
aged 58 years, Occu- Retd Employee,
R/o 109, Gawande Nagar, Nagpur-22.

Applicant.
Versus

1) The Secretary, Deptt. of Agricultural,
Animal Husbandry, Dairy Development and Fisheries,
Mantralaya, Mumbai- 32.

2) Dairy Development Commissioner,
Administrative Building Khan Abdul Gaffar Khan Marg,
Worli Sea Face, Mumbai -18.

3) The Regional Dairy Development Officer (Nagpur Region),
Telang Khedi, Civil Lines, Nagpur-01.

Respondents.

Shri S.M. Khan, Advocate for the applicant.
Shri M.l. Khan, learned P.O. for respondents.

WITH
ORIGINAL APPLICATION No. 145 of 2020 (S.B.)

Pitamber S/o Wasudeo Armorikare,
aged 58 years, Occu- Retd Employee,
R/o 109, Gawande Nagar, Nagpur-22.

Applicant.
Versus

1) The Secretary, Deptt. of Agricultural,
Animal Husbandry, Dairy Development and Fisheries,
Mantralaya, Mumbai- 32.

2) Dairy Development Commissioner,
Administrative Building Khan Abdul Gaffar Khan Marg,
Worli Sea Face, Mumbai -18.

3) The Regional Dairy Development Officer (Nagpur Region),
Telang Khedi, Civil Lines, Nagpur-01.

Respondents.
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Shri S.M. Khan, Advocate for the applicant.
Shri M.l. Khan, learned P.O. for respondents.

Coram :- Hon’ble Shri Justice M.G. Giratkar,
Vice Chairman.

Date of Reserving for Judgment : 9™ August,2023.
Date of Pronouncement of Judgment : 30" August,2023.

COMMON JUDGMENT
(Delivered on this 30™ day of August,2023)

Heard Shri S.M. Khan, learned counsel for the applicant

and Shri M.I. Khan, learned P.O. for the respondents.

2. Both the O.As. are filed by the applicant by challenging the
recovery notice dated 27/12/2018 for the recovery of amount of
Rs.1,73,848/- (in O.A.N0.144/2020) and notice dated 23/02/2018 for

the recovery of amount of Rs.4,16,572/.50/- (in O.A.No0.145/2020).
3. The cases of the applicant in short is as under —

O.A. 144/2020 -

It is submitted that the applicant was appointed on
19/11/1982. He was working on the post of Shift Manager from
April,2001 to March,2006. His nature of work was to take care of
production work. Quality Control Department is responsible to test the
milk quality in lab and pass / approve the milk based on the quality.

The applicant while working at Wardha as a Dairy Manager, while he
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was on the verge of retirement, the respondents issued show cause
notice dated 12/12/2018 pertain to the quality problem of milk scheme
Gondia of the period April,2001 - March,2006. The aforesaid quality
problem was never intimated to the applicant while he was posted at
Milk Scheme, Gondia. It is submitted that in view of the Judgment of
the Hon’ble Supreme Court in the case of State of Punjab and
others Vs. Rafiq Masih (2014) 8 SCC,883 and the Judgment of
Hon’ble Punjab and Haryana High Court in the case of Jaspal Singh
and others Vs. State of Punjab and others 2017 (6) SLR 169 (Pb.
& Hry.), the respondents cannot recover the amount because the
applicant was on the verge of retirement when the notice was issued.
In both the O.As., reply are filed. In reply in O.A.144/2020, it is
submitted that the applicant is not entitled for full pension as per the
Rule 130 of the Maharashtra Civil Services (Pension) Rules,1982

because the departmental inquiry is pending against him.

2. It is further submitted that the applicant has sold out the
milk to some of the suppliers on credit and has not recovered the
amount of Rs.7,05,375/- from the said milk suppliers, therefore, show

cause notice was issued.

3. In O.A.145/2020, in reply in para-6 and 7 it is submitted

that the applicant has sold out the milk to some suppliers on credit and
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has not recovered the amount from the said milk suppliers and

therefore he is liable for departmental inquiry.

4. Notices issued in both matters are material documents.
Notice dated 27/12/2018 challenging in O.A. No0.144/2020 is

reproduced as under -

“ 4.1, SIRARTDR, TehIfeld UTed! AP, B g8 IS, e T T TrgR
318 PHosduaId Ud P, ATATIvs HERIY ANRY Hal (R g 3(dier) a8 R =1
90 R0 3G HRATE HUAT SR(AUATT T 3. AT FIEdd Udd HRATS
FROATE AT 3fg, T IR fhar TRadu@=n SuRuR faaRos died
SISd e

. &1, IRARIHR THAT IT UKAEIAdSG of BIUda! 3MHdET BRG] 33T AT o
BT T AT TIGR 0Td AT 318,

3. 4. ARARIHR Il & I ST 2o fiawid 3id &id 3ifided drex
DHRUYN HIYR il dR T HIUde! HHIGH HRUGTE ST 181, 3 TgId 4Rugrd
A5 AT Y. SRARIDR TAaFg ThAW! S DGV Adiid.

¥. 1. IIRARIHR Ti § 04 HesTear=t o rat.

5. Notice dated 23/02/2018 challenging in O.A.No.145/2020

is reproduced below —

“of) 0. a1, IRARIBR, dPhTA UlS] TaRUDh/ YRS AU, WD gy
TIoHT, AR WiYd grURIeS] SIaRIUd, AN g dior, guf o agr s/
HoBAUTd Ad i, FTATIwEE HRTY ATRI T (R T 3rdier) Fam, QR =1 faw
R0 AU HRATE HIUATT BIAUITT AT 3Tg. ST FEdd URaliad HRATg HRUA

QTS SR, 1 IR fohat IRadue a1 SR faaRores ied sied 3.

R. At INHARIH THT IT TAEAIGREE o HIUda! HfMde HIGaRT 8T 3 8d d
HRUGTE Geft T AR SuaTd A 3Tg.
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3. At RARIHR Tl g U TR 2o feaui=n ond & sfide drex
DHRUGN HIYR bhell dR T HIUde! HHdGH HRUGTE ST 81, 3 TEId 4Rugrd
A5 30T off. SIRARIHR ATATNTE THAW! TG HIGUATd TdiTd.

¥. . IIRARIHR Ti § 0 HesTear=t ui rat.

6. Heard Shri S.M. Khan, learned counsel for the applicant.
He has relied on the Judgment of the Hon’ble Supreme Court in the
case of State of Punjab and others Vs. Rafiq Masih (2014) 8
SCC,883 and the Judgment of Hon'ble Punjab and Haryana High
Court in the case of Jaspal Singh and others Vs. State of Punjab

and others 2017 (6) SLR 169 (Pb. & Hry.).

7. Heard learned P.O. Shri M.l. Khan. As per the submission
of learned P.O., the Judgments cited by the side of applicant are not
applicable to the case in hand, because, it is not a recovery from the
pension for wrongful payment / excess payment etc. It was a show
cause notice issued to the applicant directing him to show cause as to

why departmental inquiry should not be initiated against him.

8. From the perusal of the notices challenged in both the
O.As., it appears that those are the notices not in respect of recovery,
but in respect of initiating departmental inquiry. The Hon’ble Supreme
Court in the case of State of Punjab and others Vs. Rafiq Masih
(2014) 8 SCC,883 and the Hon’ble Punjab and Haryana High Court in

the case of Jaspal Singh and others Vs. State of Punjab and
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others 2017 (6) SLR 169 (Pb. & Hry.) held that a recovery from the
pensioner or employee about to retire within one year cannot be
made, if the excess payment is made by the employer wrongly. Those
Judgments are in respect of recovery of the amounts which were
wrongly paid to the employee by employer / Government. Therefore,

the cited Judgments are not applicable to the case in hand.

9. Both the notices challenged in both the O.As., show that
the show cause notices were issued to the applicant for initiating
departmental inquiry. The respondents / employer is at liberty to
conduct the departmental inquiry. From the reply, it appears that the
applicant has sold out the milk of Rs.7,05,675/- to the various
purchasers / dealers, but those amounts are not recovered by the
applicant, therefore, notice was issued by the respondents. Notices
issued by the respondents dated 27/12/2018 and 23/02/2018 show
that those notices are in respect of initiating departmental inquiry
against the applicant. Hence, the Judgment of the Hon’ble Supreme
Court in the case of State of Punjab and others Vs. Rafiq Masih
(2014) 8 SCC,883 and the Judgment of the Hon’ble Punjab and
Haryana High Court in the case of Jaspal Singh and others Vs.
State of Punjab and others 2017 (6) SLR 169 (Pb. & Hry.) are not
applicable in the present matters. The respondents are at liberty to

conduct the departmental inquiry in respect of misconduct committed



7 0O.A. Nos. 144 and 145 of 2020

by the applicant. Hence, the applicant is not entitled for relief as

prayed in the O.A. Therefore the following order is passed —

ORDER

The O.A.N0s.144/2020 and 145/2020 are dismissed with no

order as to costs.

Dated :- 30/08/2023. (Justice M.G. Giratkar)

Vice Chairman.
*dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : D.N. Kadam

Court Name . Court of Hon’ble Vice Chairman.

Judgment signed on . 30/08/2023.



